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cuit in Noel Canning, the 3d Circuit majority in New
cuit in particular noted that nothing in the Constitution
Vista held that the NLRB panel lacked the requisite numspecifies “a link between ‘the Recess of the Senate’ and
ber of members to exercise its authority because a panel
any particular length of time.” The 3d Circuit firmly remember was invalidly appointed during the intrasession
jected arguments based on a “functional” interpretation
break, and vacated the orders of the NLRB made since
of the RAC, 20th-century Attorney General opinions, and
those appointments.
presidential practice from the Reagan era to the present.
The decision also confirmed that the court believes the
Judge Joseph A. Greenaway of the 3d Circuit argued
question of what constitutes “the Recess” is an appropriin his dissent that “[t]he majority’s rationale undoes an
ate one for it to decide, rather than a political question
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appointments
process that has successfully operated
that it should avoid. It also rejected arguments by amici
qç=ëìÄëÅêáÄÉI=éäÉ~ëÉ=îáëáí=ïïïKäÉÖ~äëçìíáçåëKíÜçãëçåêÉìíÉêëKÅçãK=«=OMNP=qÜçãëçå=oÉìíÉêëK
within
our separation of powers regime for over 220
that the court should decline to define the word “Recess”
years.” Judge Greenaway instead would have held that
in the RAC as a nonjusticiable political question.
“the Recess” refers to both intrasession and intersession
recesses, because the Senate can be unavailable to proBeth S. Brinkmann, Sarang V. Damle, Benjamin M.
vide advice and consent during both.
Shultz, Scott R. McIntosh, and Melissa N. Patterson, of
the U.S. Dept. of Justice, and Milakshmi V. Rajapaksem,
Attorneys from BuckleySandler pointed out that the
Julie B. Broido and Linda Dreeben of the NLRB repre3d Circuit did not address whether the President may
sented the petitioner.
only fill vacancies that arise or begin during such intersession recesses, as opposed to vacancies that happen to
William S. Massey of Gladstein Reif & Meginniss in
exist during such recesses. Other observers, including
New York represented the intervenor-petitioner.
attorneys from Ballard Spahr, noted that challenges to
Louis J. Capozzi of Capozzi & Assoc. in Harrisburg,
NLRB recess appointments are pending in other circuits
Pa., and Morris Tuchman in New York represented the
as well, and that the D.C. and 3d Circuit opinions “inrespondent.
crease the likelihood that the U.S. Supreme Court will
grant certiorari in Noel Canning, as well as the likelihood that CFPB actions will be challenged based on Mr.
Cordray’s appointment.
“Both decisions hold that the RAC applies only to
intersession recesses, not to intrasession recesses,” commented the Ballard Spahr attorneys who had reviewed
the opinions. “There are, however, some key differences.
First, New Vista deals with the recess appointment of a
single NLRB member back in 2010, the latter with the
recess appointments of three NLRB members in 2012.
Second, New Vista’s holding is limited to the meaning
By Hunter Eley and Cristina Reynaert
of “the Recess of the Senate” in the RAC. Noel Canning
also held, as a separate basis for invalidation, that the
Hunter R. Eley, managing partner of Doll Amir Eley in Los
word ‘happen’ requires that the vacancy arise during the
Angeles, chairs DAE’s financial services practice. Eley has
intersession recess in which the appointment is made.
successfully defended TILA, FDCPA, RFDCPA, RESPA, FCRA,
“Third, while both courts held that ‘the Recess of
and CCFCRA claims across the western states. His experithe Senate’ refers solely to an intersession recess, the reasoning is somewhat different,” said the Ballard Spahr
ence extends throughout consumer fianance, including
atorneys. “The D.C. Circuit found it significant that lanmortgage lending and servicing, credit cards, and healthguage used by the founding fathers refers to ‘the’ Recess
care and auto loans. Cristine Reynaert focuses on complex
rather than ‘a’ Recess. The court contrasted this with
commercial litigation across numerous areas of the law,
several places where the word “adjournment” appeared
including consumer financial services, securities litigation
in the Constitution, none of which was preceded by the
and enforcement, and appellate work, for a variety of clients
word ‘the.’ The 3d Circuit, in contrast, found the use of
that word inconclusive. In addition, it found other Conranging from national banking institutions to international
stitutional provisions such as the ‘Adjournment Clause
retailers. Reach them via the firm’s website at dollamir.com.
irrelevant to the interpretation of the RAC.
When California Attorney General Kamala Harris
Both courts, however, found significance in what confiled a lawsuit against JPMorgan Chase, she alleged that
stitutes ‘the Recess’ in the context of a ‘Session,’ finding
the bank ran “a massive debt collection mill” to obtain
untenable a construction that sometimes permitted intradefault judgments “on the backs of lawsuits that cannot
session recesses to count and sometimes not. The 3d Cir-
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withstand scrutiny.” Many of the allegations are reminiscent of the multi-state mortgage litigation, and the resulting settlement.
So what does this new lawsuit mean for credit card
issuers, servicers and collections firms? Have we started
down the path towards widespread litigation, new regulations, and a multi-state settlement costing billions of
dollars? Or is there a reason the California AG targeted
this bank, at this time, in this way?

Where have I seen this before … or not?
There are a number of similarities between the credit
card collection lawsuit filed by the California AG in
May of this year and the mortgage/foreclosure lawsuit
filed by numerous attorneys general and the U.S. Department of Justice in March of 2012. The latter ultimately led to five of the nation’s largest banks paying
out a record $25 billion as part of a comprehensive settlement package. See People v. JPMorgan Chase & Co.,
No. BC508466 (Cal. Super. Ct. 05/09/13), and United
States of America, et al. v. Bank of America Corp., et al.,
No. 12-00361 (D.D.C. 03/14/12). Both lawsuits target
several of the same alleged practices: “robo-signing”
declarations in support of legal actions; misrepresenting
the status or title of the bank’s declarant; and providing
misleading/inaccurate information to consumers in correspondence and in legal documents.
However, there are also a number of key differences
between the two lawsuits that may impact both the public and private reaction to Harris’ filing. First, this new
suit does not focus on the underlying product in the way
that the multi-state mortgage suit did. The prior lawsuit alleged that the mortgage products themselves were
faulty and were sold in a misleading way. These alleged
misdeeds were then compounded when coupled with
improper collection and foreclosure practices. Indeed,
analysts estimated that as many as 14 million families
would lose their homes as a result of the “mortgage crisis.” Public outcry demanded action, and government officials unified to do just that.
With the JPMorgan filing, AG Harris does not delve
into whether or not the underlying credit cards at issue,
or their terms, were fairly offered or marketed to California consumers. Rather, the focus is on JPMorgan’s processes for collecting on the credit extended to those consumers who were not paying their bills on time. Indeed,
there is only a single line in the JPMorgan suit where it is
alleged that the bank — in sending collection correspondence to its customers — claimed “amounts [that] are
often inaccurate.”
With these unsecured credit accounts, no one is coming to take away the customers’ purchases. And whatever
those purchases, they are unlikely to stir public sentiment
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in the same way that home ownership (and loss) can and
does. Coupled with the fact that the JPMorgan suit more
or less details the same types of alleged misdeeds already
aired in the multi-state mortgage suit, one would expect
the public reaction to be more muted this time around.

There is an ‘I’ in ‘banking’
While the public may be paying less attention to credit
card collection issues as they did to home foreclosures,
one would expect that the executives at JPMorgan certainly are. Why? Harris took a step not taken in the
multi-state mortgage litigation: she named “Doe” defendants — placeholder defendants that may signal her intent to uncover the names of (and pursue) those individuals deemed responsible for establishing and overseeing
the practices detailed in her complaint.
This approach suggests that Harris is of a like mind
with Sen. Elizabeth Warren, D-MA, when it comes to
holding big banks (and their executives) more accountable for their alleged misdeeds. Warren recently complained at a hearing with bank regulators in March (involving one bank’s admitted money laundering practices)
that “not one individual went to trial [and] no individual
was banned from banking.” Warren concluded her remarks with this comparison:
If you’re caught with an ounce of cocaine, the
chances are good you’re gonna go to jail. … But
evidently if you launder nearly a billion dollars
for drug cartels and violate our international
sanctions, your company pays a fine and you go
home and sleep in your bed at night — [as did]
every single individual associated with this. And
I think that’s fundamentally wrong.
Harris may agree, and by naming Doe defendants, she
has raised the stakes — or signaled her intent to do so.

Outlier, or canary in the coal mine?
The question of the hour, then, is whether the JPMorgan suit is simply the first in a new wave of litigation
that will target multiple banks’ practices, across multiple
jurisdictions, in the credit card collection space. Certain
signs suggest that this is a distinct possibility: Reuters
reported in March of this year that multiple states are
presently investigating the credit card debt collection
practices of the same U.S. banks that were targeted by
the mortgage investigation, including JPMorgan, Bank of
America, Citigroup and Wells Fargo.
Why then, did AG Harris strike out on her own in
California against JPMorgan only? And why now?
© 2013 Thomson Reuters
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Perhaps the California AG seeks a more prominent
role in any future multi-state effort. She did, after all,
briefly abandon the talks surrounding the multi-state
mortgage settlement, declaring the initial proposal — as
shaped by other attorneys general — to be “inadequate.”
Having sought to establish herself as a fighter for California borrowers during the mortgage crisis, perhaps she
seeks to cement her leadership in this area by targeting
new areas of alleged collection improprieties.
Perhaps it also has something to do with JPMorgan’s
recent and public struggles involving its credit card collection practices — exposing them as a uniquely vulnerable target for such litigation. For instance, JPMorgan
was the subject of a whistleblower submission filed with
the SEC at the end of 2010 detailing numerous alleged
improprieties in their consumer debt collection practices,
and the Office of the Comptroller of the Currency has
been investigating these and other allegations lobbed at
the bank. Likely as a result of these and other pressures,
JPMorgan reportedly ceased filing lawsuits in 2011 as a
primary strategy for collecting on consumer debts. Harris may have wanted to strike while this particular iron
was hot, and — critically — before the relevant statute of
limitations curtailed the scope of her attack.

Where to from here?
Obviously, now would be a good time for financial
institutions to take a close look at their debt collection
procedures to ensure they’re not vulnerable to any of the
same charges currently levied against JPMorgan in the
California lawsuit.
Only time will tell if AG Harris is ahead of the pack
or is leading the charge in litigating these issues, but the
lessons are there for the taking today.

DEBT RELIEF
Disbarred attorney
interfered with Chase
cardholder agreements
A debt-settlement company operator who told her
clients to discontinue payments on their credit cards
and to send the monthly payments to her instead, tortiously interfered with contractual relations between
Chase Bank USA NA and its customers, ruled the U.S.
District Court, District of Delaware. (Chase Bank
USA, N.A. v. Hess, No. 08-121-LPS-MPT, 2013 WL
867542 (D. Del. 03/07/13).)
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“Based upon numerous instances of egregious conduct
by Hess, the previous injunctions granted against her and
her corporations for that conduct, the suspension of her
Florida license to practice law, and the significant number of Chase cardmembers represented by her various
operations, the public interest would be greatly served
by restricting her future conduct,” wrote U.S. Magistrate
Judge Mary P. Thynge, who ordered a permanent injunction against Hess.
Laura L. Hess, an attorney, operated “law firms” for
debt settlement, which were part of several inter-related
debt elimination/settlement companies. In addition, the
organization included a company for processing payments, managed by a non-lawyer. Hess organized numerous legal entities and registered a number of fictitious
names, which she used in conjunction with her business.
Hess offered clients debt relief by representing she
could persuade creditors to accept significantly reduced
amounts as full payment for unsecured debts. She told
her clients, including thousands of Chase cardmembers,
to discontinue payments on their credit card debt and to
send monthly payments to her. She would sue Chase on
behalf of clients under the Fair Credit Billing Act, 15.
U.S.C. §§ 1666 et seq., alleging billing errors. Hess also
drafted legally insufficient form letters and encouraged
cardmembers to send thousands of them to Chase. And
she urged her clients to assert frivolous claims and counterclaims against Chase when it tried to collect on delinquent credit card balances.
Hess collected attorneys’ fees ranging from 15 to
20 percent of the amount of debt that each client invested in her debt-settlement programs, in addition to
monthly processing fees for services, the district court
observed.. Meanwhile, Chase continued seeking payment from its cardmembers.
In a consent judgment in Florida, the court found
Hess violated Florida deceptive trade practice laws, and
she ultimately was disbarred.
In the instant case, Chase sued Hess and her companies, alleging violation of Delaware laws and violations
of common law tort and contract causes of action. Chase
moved for summary judgment on all counts.
Chase claimed Hess tortiously interfered with its contracts with cardholders. In order to prove tortious interference in Delaware, a plaintiff must show there was
a contract the defendant knew about, but, nevertheless,
the defendant performed an intentional act that was a
significant factor in causing breach of the contract, without justification, and that caused injury.
Chase presented adequate evidence to support each
element, the district court found:
•

First, the contracts were the agreements between
cardmembers and Chase.
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